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forcing third parties to break their contracts because the plaintiff re- 
fused to recognize the union formally or offered an alleged insult to 
the walking delegate, Bealtie v. Callanan (N. Y. 1903) 82 App. Div. 
7, nor where they object to the employer's use of labor-saving ma- 
chinery. Hopkins v. Oxley Stave Co. (1897) 83 Fed. 912. See 1 Co- 
lumbia Law Review 123 ; 2 id., 37, 400, 552. 



The Right of a Landowner to Kill Game. — In a recent case 
before the Supreme Court of Arkansas it was held that the right of a 
landowner to kill game on his own land was a property right inci- 
dent to his ownership of the soil, and that a law taking away this 
right was unconstitutional within the Fourteenth Amendment. Stale 
v. Mallory (Ark. 1904) 83 S. W. 955. 

Originally it would seem that the right to* kill animals ferae 
naturae was an unrestricted public or common right, belonging 
to all individuals as members of society, the game unreclaimed belong- 
ing either to no one or to the public. Bracton, B. II. Ch. 1, s. 2; 
Puffendorf, B. IV. Ch. 6; 2 Black. Com. 13th ed. 419, n. 10; Geer 
v. Conn. (1895) 161 U. S. 519. In England the right was exercised 
by all subjects over all unenclosed lands, whether commons, or pri- 
vate or royal estates. 2 Black. Com., supra; Select Pleas of the 
Forest (13 Publications Selden Society) cxxiii; Placita de Quo, 
Warranto 601. Over enclosed lands this right could not be exercised, 
but in Select Pleas of the Forest, supra, cxxii, this restriction is 
said to have arisen, not by reason of a property right in the game in 
the enclosure inhering in land ownership, but by virtue of the land- 
owner's right to prevent this, as any other trespass. On the public 
right to hunt royal authority early imposed a restriction by excluding 
the public from certain reserved areas, Canute, Secular Dooms, Cap. 
81 (in Stubbs, Select Charters 74). These reserved areas were later 
greatly extended by the establishment of forests, covering private as 
well as the royal estates, having special laws, courts, and administra- 
tive officers, and by granting to private individuals franchises of 
chases, parks and warrens, under which powers and privileges were 
conferred similar in those of the forest, but not possessed at common 
law. 4 Coke's Inst. 289; Manwood, Forest Laws; Stubbs, Select 
Charters, Assize of the Forest, 156, 157, and pp. 296, 347; Magna 
Carta, r Statutes at Large 1 ; Charter of the Forest, 1 Statutes at 
Large 11; Select Pleas of the Forest, supra, Introduction; 1 Statutes 
of the Realm 4, 32. These franchises were not regarded as issuing 
out of the soil, 4 Coke's Inst. 318, but were personal grants and often 
extended over lands of which the grantee was not the owner. The 
restrictions and qualifications, with the old common law remaining, 
established the following rules as to wild game: The king was the 
owner, and though his ownership did not exclude the public from 
taking game, he might grant exclusive rights to it at his pleasure. 
Bracton, B. II, Ch. 1, s. 2; 2 Black. Com. 39, 410,419; Manwood, 
Forest Law 7; but see 11 Co. 87; and 2 Black. Com., 13th ed. 419, 
n. 10. Privileged persons could prevent the taking of game, as a 
restraint on trespassers, and could acquire such rights as to living 
game that it became theirs when taken by a trespasser. Select Pleas 
of the Forest, supra, cxxii. Individual rights to game were ac- 
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quired by and because of subjactioato control or possession, 2 Black. 
Com. 392; Case of the Swans (1592) 7 Co. Rep. 15 b; Sutton v. 
Moody (1697) 1 Ld. Raym. 250; Blades v. Higgs (1865) 11 H.of 
L. Cases 621; Queen v. Shickle (1868) L. R. 1 C. C. 158, and the 
grant of special privileges except perhaps in the case of a chase did 
not confer any more extensive rights in this respect. Ownership or 
control began with a successful pursuit, or in the case of dead game 
or game impotentiae, by reason of the ownership on land on which 
it fell or was born, 2 Black. Com. 392-394, 419. and game reduced 
to possession by a trespasser became the property of the landowner. 
Blades v. Higgs, supra; 2 Black. Com. 13th ed. 419, n. 10; n Co. 
87; but see 2 Black. Com. 39. 

Blackstoxe says, Vol. II, p. 39, that without a special privilege 
a landowner could hot take wild game on his own land. Christian 
has pointed out that, by reason of the old common right, this is 
probably incorrect, and that Blackstone's idea was due to a statute 
which restricted to landowners a right formerly common to all. 
2 Black. Com., 13th ed., 418, n. (8), 419, n. (10); but see Man- 
wood, Forest Law 7. But landowners were selected in this statute 
because they were reliable persons, and there is no suggestion that the 
land itself gave them a peculiar right, other than the power to prevent 
trespass. In his land the landowner could exercise the public right 
to the exclusion of others, but he also had no right to wild game until 
reduced to possession. Sutton v. Moody, supra. 

The right to take game in the private lands of another was a 
profit a prendre, Dutchess of Norfolk v. Wiseman, Y. B. 12 Henry 
VII, 25, 13 Henry VII, 13 pi. 2; but an owner could grant no 
interest in his land until owned by him, and these grants must be 
construed as a right to take from the land game which would other- 
wise belong to the owner by virtue of having fallen on his land. 
While practically the sum of these laws, and those as to qualifications, 
work to the protection of the land owners, they seem to establish 
that the right to kill game in England is a personal right; "when 
a person is merely the owner of land without any other privilege 
attached to it than that which ownership confers, he can have no 
property in the wild animals upon the land so long as they are in a 
state of nature and unreclaimed. Indeed, this notion of the exist- 
ence of property in wild animals is inconsistent with the whole cur- 
rent of the authorities from the Year Bodks downward." Blades v. 
Higgs, supra, p. 638. 

In general these principles were transplanted here by our ances- 
tors and underlie the American law. Geerv. Conn., supra. Such 
property as there is in wild game is in the State or the public. Geer 
v. Conn., supra; State v. Theriault (Vt. 1898) 67 Am. St. Rep. 695. 
No individual has such a right to take game that it cannot be con- 
trolled by the State, 1 Columbia Law Review, 548, or completely 
taken away. Ex parte Maier (1894) 103 Cal. 476. It is said the 
only right of an individual to take game is by permission of the State, 
Magner v. People (1881) 97 111. 320, though no special privileges, as 
English franchises, may be granted here, 1 Schouler, Personal Prop. 
§ 49- The principal case is believed to be the first which has decided 
that the right to take game is so far a property right as to be beyond 
the absolute control of the State. 



